research on either the frequency with which such warnings are given or the effect which such a warning might have on juror deliberations. However, even in the absence of such research, from the perspective of complainants, it is possible to identify both practical and principled objections to the current approach to corroboration. Further, it is by no means clear that the current rules are necessary in order to protect defendants' rights. Consequently, it is argued that the law in this area is in need fresh consideration.
The Current Rules on Corroboration in Ireland and England
Prior to legislative intervention in both England and Ireland in the 1990s, the provision of a corroboration warning in sexual offence trials was mandatory. A trial judge was obligated to warn the jury of the dangers of convicting the defendant on the basis of the unsupported testimony of the complainant. The primary justifications for the mandatory warning was the alleged ease with which sexual offence allegations were made, coupled with the difficulties which defendants faced when defending themselves against such an allegation. 3 The warning was also closely related to prejudicial fears about the purportedly mendacious nature of female sexual offence complainants. 4 With the rape law reform efforts in the 1980s and 1990s, concerns about the questionable and discriminatory basis on which the mandatory warning was justified led to the warning being placed on a discretionary basis. 5 In Ireland, the mandatory corroboration warning was abolished by section 7 of the Criminal Law (Rape) Act 1990, which provided that whether or not a warning was necessary should be left to the discretion of the trial judge. 6 The English Legislature appeared to go further with section 3 This is exemplified in the now infamous quote from Hale who asserted that rape was an allegation that 'was easily to be made and once made, harder to be proved, and harder to be defended by the party accused, tho never so innocent'.: Hale, The History of Pleas of the Crown, (1778) 635. 4 For example, in 1904, Wigmore cautioned that '…the unchaste…mentality finds incidental but direct expression in the narration of imaginary sex incidents of which the narrator is the heroine or the victim': A similar view was expressed by Glanville Williams: 'Many complaints of rape are false… An adolescent girl who consents to intercourse may, to placate her parents, assert that she did not consent; the parents then complain to the police and the girl finds herself compelled to keep to her lie. A girl who feels ashamed about her part in the affair may even convince herself subsequently that she did not really consent. There is also the danger of a false allegation being made out of spite, when the man was in fact a lover who jilted the woman, or for obscure psychological reasons.' G.L. Williams HMSO, 1991) , para 2.14-2. 19 . 6 Section 7(1) of the 1990 Act provides that: 32 (1) of the Criminal Justice and Public Order Act 1994 formally abrogating the mandatory corroboration warning in sexual offence trials and making no mention of retention of the warning on a discretionary basis. 7 However, In R v Makanjuola 8 , section 32(1) was interpreted as allowing for a continuing judicial discretion to give corroboration warnings in appropriate cases. In that case, Lord Taylor CJ was clear that, although the practice surrounding corroboration warnings had changed by virtue of section 32(1), a trial judge does have a discretion to warn the jury if he thinks it necessary. 9 Consequently, in both Ireland and England, it is now for a trial judge to decide whether or not a corroboration warning is appropriate in any given case. Guidance on when this discretion might be exercised has been provided in the judgment of the English Court of Appeal in R v Makanjuola. This judgment was subsequently endorsed and accepted into Irish law in People (DPP) v JEM.
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In R v Makanjuola, Lord Taylor CJ held that to continue to give 'discretionary warnings' generally and in the same terms as were previously obligatory would be contrary to the policy and purpose of the 1994 Act. He went on:
Whether, as a matter of discretion, a judge should give any warning and if so its strength and terms must depend upon the content and manner of the witness's evidence, the circumstances of the case and the issues raised. The judge will often consider that no special warning is required at all.
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'…where at the trial on indictment of a person charged with an offence of a sexual nature evidence is given by the person in relation to whom the offence is alleged to have been committed and, by reason only of the nature of the charge, there would, but for this section, be a requirement that the jury be given a warning about the danger of convicting the person on the uncorroborated evidence of that other person, it shall be for the judge to decide in his discretion, having regard to all the evidence given, whether the jury should be given the warning…' 7 Section 32(1) provides that:
'Any requirement whereby at a trial on indictment it is obligatory for the court to give the jury a warning about convicting the accused on the uncorroborated evidence of a person merely because that person is-(a) an alleged accomplice of the accused, or (b) where the offence charged is a sexual offence, the person in respect of whom it is alleged to have been committed, is hereby abrogated.' 8 R v Makanjuola; R v Easton [1995] According to Taylor LCJ, where a witness has been shown to be unreliable, the trial judge might consider it necessary to urge caution. 12 In a more extreme case, if the witness is shown to have lied, to have made previous false complaints, or to bear the defendant some grudge, a stronger warning may be thought appropriate and the judge may suggest that it would be wise to look for some supporting material before acting on an impugned witness's evidence. 13 He also made clear that there will need to be an evidential basis for suggesting that the evidence of the witness might be unreliable and that an evidential basis does not include mere suggestions by cross-examining counsel. 14 Finally, it was recommended that where it is proposed to give a corroboration warning, the trial judge should discuss this with both prosecution and defence counsel in the absence of the jury.
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The Makanjuola guidelines make it clear that judges should exercise their discretion carefully and that it is not appropriate to continue to give corroboration warnings as a matter of course.
However, beyond this, the guidelines are vague and it is unclear to what extent they have influenced the judiciary to take a cautious approach to such warnings. In Ireland, there has been some judicial comment which suggests that the Makanjuola guidelines are being taken seriously and that corroboration warnings should only be given where absolutely necessary.
In People (DPP) v Wallace 16 , Keane CJ held that:
The express legislative provision for the abolition of the mandatory warning…must not be circumvented by trial judges simply adopting a prudent or cautious approach of giving the warning in every case where there is no corroboration or where the evidence, might not amount, in the view of the trial judge, to corroboration. That would be to circumvent the clear policy of the legislature and that, of course, we are not entitled to do. That form of warning is not too dissimilar to the old formulation which reminded juries that sexual allegations were easily made and hard to defend against, that it was the universal experience of the courts that false allegations were made and that it was dangerous to convict on the evidence of a witness complaining that they had been sexually attacked unless there was corroboration independently pointing to the commission by the accused of that crime. [The] mandatory requirement is now gone but there is still a discretion left in a trial judge and, in my opinion, such a warning should always be given as a matter of discretion in one to one contest. 23 The majority of sexual offence cases are 'one to one contests' involving the word of the complainant against the word of the defendant. Certainly, in a case where it is the sexual act itself which is in dispute, there may be evidence outside of the accounts of the complainant and the defendant. For example, medical evidence may prove the fact of sexual intercourse in a rape case and DNA evidence may prove the identity of the attacker. However, with the developments of forensic science rendering it so straightforward to show both the fact of sexual activity and with whom it occurred 24 , in the majority of sexual offence cases what is disputed is the consensual nature of the activity. 25 Inevitably, adjudications of this issue will involve the word of the complainant being pitted squarely against that of the defendant because forensic evidence can show that the act occurred and that the defendant was involved but it cannot generally show that the act was non-consensual. 26 Thus, in the typical sexual offence case which centres on the issue of consent, the comments above would tend to suggest that a corroboration warning will more often than not be given. Consequently, it appears that, despite the adoption of the Makanjuola guidelines in Ireland, there is still some judicial attachment to the use of corroboration warnings. This tends to suggest that the warnings may be given more frequently than the guidelines would endorse.
In England, there has been less judicial comment on the Makanjuola guidelines. However, as 26 The exception here would be a sexual assault or rape where medical evidence showed high levels of physical injury which is clearly contra-indicative of a consensual sexual encounter.
witness. 27 The fear of having a conviction overturned by the Court of Appeal might result in a trial judge erring on the side of caution and giving the warning in order to protect the verdict in a sexual offence trial. However, in the absence of judicial comment to this (or a contrary) effect, it is difficult to substantiate or refute this intuition.
Of course, the optimum method of discerning the level of frequency with which corroboration warnings are used in sexual offence trials would be to conduct empirical 29 which were surveyed in that study was quite small, it is not safe to draw definitive conclusions on the basis of this evidence. 30 Importantly, this information must be viewed in light of the fact that in many cases trial judges may feel obliged to administer some sort of corroboration warning by reason of the evidence in the case. 31 Lawyers interviewed for the purposes of a study on attrition in Irish sexual assault cases which was conducted by Leane et al in 2001 outlined the following as situations in which a corroboration warning would typically be given:
-Where the only evidence against the accused is the evidence of the complainant; -Where there is no physical evidence; -Where there are very young children involved; -Where the case is very old; -Where there is some unusual characteristic involved such as intoxication, mental illness or mental backwardness. 32 Since many sexual offence cases will involve one of the foregoing circumstances, it appears that the giving of the warning will more often than not be justifiable. In addition, the confusion which exists regarding when a corroboration warning is appropriate may result in trial judges erring on the side of caution and giving the warning in order to avoid the possibility of a conviction being overturned on appeal. Evidence of this tendency has been identified by Charleton and Byrne who note that it may be attractive for trial judges to take a 'prudent and cautious' approach to corroboration. 33 Thus, they suggest that it may be cautious to warn, whilst trying to 'avoid the horrible legal complications attendant on corroboration'.
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According to this view, trial judges should issue the warning but seek to couch it in terms which do not unfairly prejudice the complainant by tending to suggest that her testimony is worthy of suspicion.
Available English research also suggests a comparable tendency amongst English judges to err on the side of caution and issue the warning. Research conducted by Temkin and Krahé has suggested that there is evidence that the Makanjuola guidelines are effectively ignored and that juries are frequently being told to look for independent support of the complainant's testimony. 35 Temkin and Krahé conducted interviews with judges and barristers which gathered information about rape trials and aspects of the rules of evidence in rape trials.
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One of the judges interviewed in the study stated that in any case where it is one person's word against another, the jury should be directed to look for supporting evidence. 37 Similarly a barrister who participated in the study stated that judges were directing juries to look for independent support in a manner which would not be done in other non-sexual cases. From the foregoing, it would seem that despite legislative intervention and the guidance provided in R v Makanjuola, much uncertainty surrounds the use of corroboration warning in sexual offence trials. In the absence of a definitive judicial statement or detailed empirical research, it is not possible to discern how frequently the warning is given. However, the available information tends to suggest that judicial sentiment is still sympathetic towards such warnings, be it as a result of fear of appeal or due to traditional concerns regarding the dangers of the oath-against-oath nature of sexual offence trials.
Similar to the lack of clarity regarding when a corroboration warning should be given, there is uncertainty as to what form the warning should take. The Makanjoula guidelines specify that where a judge does decide to give a warning, it will be appropriate to do so as part of the judge's review of the evidence and his/her comments as to how the jury should evaluate it rather than as a set-piece legal direction. 40 It was also emphasised that where some warning is required, it will be for the judge to decide the strength and terms of the warning.
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Consequently, it appears that there is some flexibility regarding the formulation of the Thus, trial judges have gained a little more discretion regarding their direction to the jury.
warning. It is noteworthy that the Irish and English courts have interpreted this aspect of the
The relaxation of the definition of corroboration allows a judge to draw jurors' attention to pieces of evidence (e.g. distress in the aftermath of the incident, DNA evidence of sexual intercourse or evidence of torn clothing or physical injury) which individually may not have met the threshold or being independent of the complainant and implicating the defendant in the crime. Although this evidence cannot constitute corroboration on its own, cumulatively a judge can direct the jury that it amounts to at least partial corroboration of the complainant's account. Ultimately, however, while Irish trial judges have freedom as to the form of words they use and, in recent times, the evidence which they identify as potential corroboration, they must still be careful not to stray too far from the requirements of clarity and the underlying restrictions of the traditional definition of corroboration.
In England, the approach to the formulation of corroboration warnings appears more flexible.
Lewis points that that in English law 'any reference to supporting material will not…be encumbered by the old common law rules on the meaning of corroboration and the kind of Despite the limited stipulations on the formulation of corroboration warning which apply in Irish and English law, trial judges in both jurisdictions have a considerable degree of latitude when phrasing their direction to the jury on this issue. The current rules in both jurisdictions create a potential for warnings to be phrased in a manner which might prejudice the complainant by rousing unwarranted suspicion about her testimony. It is not difficult to imagine how a carelessly phrased warning might be seen by jurors as suggesting that the complainant is in some way untrustworthy, thereby increasing the likelihood that her version of events will be treated with a heightened level of suspicion.
Overall, it is clear that, despite some differences between the Irish and English approaches to corroboration, there is much uncertainty in relation to the corroboration warning in both jurisdictions. As Hartshorne notes, the Makanjuola guidelines may be easy to state but the outcome of their application is difficult to predict. 56 In both Ireland and England, there is uncertainty both as to when a warning should be given and the form which such a warning should take. The lack of a uniform approach is capable of causing injustice for sexual offence complainants. Ultimately, it is fair to say that the corroboration warning is worthy of renewed attention in order to consider whether there is a more appropriate means of regulating this aspect of sexual offence trials. However, before considering the arguments in favour of reform, it is necessary to give some attention to the rationale for the retention of the discretionary warning, that is, the protection of defendants' rights and to consider the impact that these rights might have on any proposed reform.
The Corroboration Warning and Defendant's Rights
Retention of the corroboration warning on a discretionary basis is justified on the basis that it ensures fairness for defendants. The 'oath against oath' nature of sexual offence cases has already been discussed. By their nature, sexual offences occur in private locations where there is unlikely to be eyewitness testimony to verify that the attack occurred and even where forensic and medical evidence is available, this is not sufficient to corroborate the typically disputed issue in these cases, that is, the complainant's consent. In order to offset any potential disadvantages posed for defendants by the inherent lack of independent support of the complainant's testimony, it is seen that, in some cases at least, protection of defendant from unjust conviction may necessitate cautioning the jury to be wary of relying on the uncorroborated testimony of the complainant. Given the strength of protection which is afforded to defendants' rights by virtue of Article 6 of the European Convention on Human Rights (ECHR) in England and by both the ECHR and Article 38.1 of the Constitution in Ireland 57 , it is vital that defendants' rights are adequately protected in any proposed change to the current rules on corroboration. However, it is by no means certain that the discretionary corroboration warning is necessary to protect defendants' rights in the first place.
Commentators have suggested that there are ample mechanisms in the trial process which serve the purpose of protecting defendants from wrongful conviction, thereby making the corroboration warning superfluous to requirements. Temkin contends that, as is the case with other crimes, the trial process and the cross-examination of the complainant should be sufficient to detect falsehood. In addition, she points out that the closing speech of defence counsel should be adequate without the need for a further warning by the judge. 58 Even if the judge does wish to comment on the weight of the evidence and the fact that the complainant's testimony is uncorroborated, it is not necessary to have special rules regarding corroboration warnings if this is to be done. In Ireland, the Task Force on Violence against Women has pointed out that in any criminal trial a judge is entitled to comment on the weight of evidence before him/her, provided s/he makes clear that his/her comments are only comments and can be entirely disregarded by the jury if they choose. Thus, should a trial judge wish to comment on the evidence in a sexual offence trial, s/he is entirely free to do so, even in the absence of special rules relating to corroboration. 59 It would therefore seem that defendants' rights can be protected without provision for judicial discretion to give a corroboration warning.
Indeed, aside from the view that special provision for corroboration warnings in sexual offence trials is not necessary to protect defendants' rights, there is an interesting line of 57 argument that the issuing of such warnings may actually disadvantage defendants. A jury study in the 1970s found that juries were more likely to convict a defendant having been given a full warning than where the warning had not been given. 60 The suggestion that the corroboration warning might disadvantage defendants is not necessarily surprising. As
Roberts and Zuckerman point out, the practical effect of a warning may be to fix in jurors' minds the most damning aspects of the prosecution's case against the defendant and this happens immediately prior to the jury retiring to consider its verdict. 61 In the absence of empirical evidence on the effect of the corroboration warning on jury deliberations, it is difficult to assess the potential for the warning to disadvantage defendants. However, it is certainly a valid theory and adds another layer of complexity to discussions regarding the necessity for discretionary corroboration warnings. Indeed, this theory would suggest that far from impinging on defendants' rights, a more careful approach to the use of such warnings may in fact work to the advantage of defendants.
From the foregoing it seems that while defendants' rights must remain an important checkpoint on any reform in this area, it is not at all clear that the current rules are the only means of protecting these rights. As the discussion here shows, the current law might actually disadvantage defendants. Consequently, it would seem that there is scope to consider the problems which the current rules pose for complainants with a view to devising reforms which will provide greater fairness for complainants whilst at the same time maintaining respect for the rights of defendants.
Principled Objections to the Current Rules on Corroboration
The practical problems which the current approach to corroboration may pose for complainants have been highlighted in the discussion of the law above, that is, the lack of certainty as to when a warning should be given and the form which a warning should take. At present, there is no uniformity in this area. Different judges may exercise their discretion in different ways and whether or not a warning will be given is thus determined more by the 60 'luck of the judge' rather than the merits of the case. 62 Similarly, the lack of guidance on the form which warnings should take creates the potential for the warning to be given in a manner which might prejudice the complainant's testimony by creating unwarranted levels of suspicion about her credibility.
Of course, as acknowledged already, in the absence of detailed empirical research on the use of corroboration warnings in sexual offence trials, it is difficult to state definitively that the lack of certainty regarding the use of corroboration warnings is contributing to unfair results for complainants. However, even in the absence of verification of the practical problems identified here, a cogent argument for reform may be made on principled grounds, namely the impression of sexual offence complainants which is created by the retention of warning, albeit on a discretionary basis. The primary justification for the abolition of the mandatory corroboration warning was the fact that it singled sexual offence complainants out as a suspect category of witness. As Roberts and Zuckerman comment:
The symbolism of the warning was an affront to justice and a public relations disaster for the law. It implicitly communicated the legitimacy-sapping impression that rape complainants suffered institutionalized discrimination in English criminal proceedings. Of course, the differing treatment of sexual offence cases may be defended on the basis of the increased stigma which attaches to conviction for a sexual offence as opposed to any other criminal offence. However, defendants must be protected from unjust conviction of any criminal offence, not merely the ones which bear particularly onerous connotations. In any event, it is far more likely that the distinction which is drawn between the two types of case is rooted on the historic mistrust of female sexual offence complainants which originally justified the creation of the special rules relating to corroboration. Fortunately, the wholesale distrust of sexual offence complainants which was historically a feature of sexual offence trials has now dissipated. However, the retention of the corroboration warnings serves as a vestige of the historic distinction between a sexual offence complainant and other complainants of crime. In the above juxtaposition of assault and rape allegations, it is clear to see that the complainant in the rape case is formally placed in a separate, arguably 'suspect' category to the complainant in the assault example purely on the basis of the type of charge which is involved.
Aside from any practical ill-effects of sexual offences law, it is also highly important to be aware of the symbolic message which the law in this area has the potential to send. The impact which societal attitudes about rape or 'rape myths' may have on juror deliberations in sexual offence cases is at this stage well-documented. 64 Amongst the more pernicious of these myths is that many allegations of sexual assault and rape are untrue. 65 Arguably, the current rules on corroboration contribute to a perception that sexual offence complainants are a potentially 'suspect' category of witness or that their testimony is inherently suspect.
Certainly, removal of the mandatory warning has minimised this perception and its ill-effects.
However, the continued retention of special rules in this area, even on a discretionary basis, continues to single sexual offence complainants out for special attention and contributes to fears of mendacious sexual offence complainants. In the area of sexual offences where social perception of complainants is so important and contentious, this fact alone creates a strong argument for considering reform.
Options for Reform
As with any legal reform, an important starting point for a reconsideration of the rules on corroboration should involve researching the way in which the current rules are operating in practice. The need for this type of research has been highlighted by Temkin 66 and Lewis 67 in
England and by the RCNI in Ireland. 68 Such research should be used to discover both the frequency with which the warning is given and the effect which the warning may have upon juror deliberations. The former could be achieved through a case-tracking exercise. Given the prohibition on research with real jurors in both England and Ireland, the latter would require a mock jury study which could identify the potential for a corroboration warning to affect juror perceptions of the complainant's testimony. Once completed, this research would provide valuable information on the type of action which might be necessary in order to ensure that the rules in this area are as fair as possible.
It is possible that the research may indicate that the intuition expressed here that the corroboration warning is capable of causing injustice for complainants is unfounded or is rectifiable by intervention short of legislation. For example, it may be thought that all that is required is judicial training or bench book guidance to ensure that trial judges give the warning only when strictly necessary. However, it is tentatively submitted that this is unlikely to be the case. Even if empirical research reveals that the corroboration warning is infrequently given, it is likely that mock jury studies would reveal that where a warning is given (particularly where it is carelessly worded) it will have the potential to impact negatively upon juror assessments of the complainant's testimony. However, even if the practical ill-effects of the current rules were found to be minimal, there is still a very strong case for reform on symbolic grounds. The rule singles sexual offence complainants out for special attention and thus contributes to fears of mendacious sexual offence complainants. As suggested above, this principled objection on its own could justify legislative intervention in this area.
When one considers the corroboration warning in light of the prejudicial message it sends about sexual offence complainants, the instinctive response is to recommend the complete abolition of the warning in sexual offence trials. Indeed this has been recommended by a number of Irish and English commentators and interest groups. In Ireland, the National corroboration warning. In England, Lees has similarly suggested that the corroboration warning should be abolished entirely. 73 Temkin has also questioned 'whether it might have been preferable for Parliament to forbid the use of the corroboration warning altogether rather than leaving the matter to the discretion of the judges'. 74 However, although outright abolition of the corroboration warning at first glance seems like the perfect and obvious solution to the problems posed in this area, on closer inspection it becomes clear that abolition is far from a straightforward process. In fact, as is explained below, there are various approaches which may be taken to abolition, some of which may produce unintended and undesirable consequences. Thus, care is necessary to ensure that the form of abolition chosen will produce the desired effect of creating practical improvements which advance the rights of complainants, without compromising due process guarantees.
The knee-jerk approach to abolition is to legislatively provide that the use of corroboration warnings in sexual offence trials is forbidden. However, this in itself is not sufficient to prevent trial judges from exercising their discretion to comment on the lack of corroboration in a case where they felt this was necessary. In a bid to protect defendants' rights, the judiciary may resurrect the corroboration issue, despite an express prohibition on giving a warning. This is because the abolition of warnings does not affect the judge's ability to comment upon the evidence when directing the jury. Even if a trial judge is prohibited from giving a warning-type direction on corroboration, where a judge feels that there is a lack of corroboration in a case, s/he may exercise his/her discretion to comment on the evidence to draw jurors' attention to this. In this way, corroboration is introduced as an issue in spite of the formal abolition of corroboration warnings. The potential for this is evident from the Canadian experience of prohibition. Section 274 of the Canadian Criminal Code provides that in a sexual assault trial, 'no corroboration is required for a conviction and the judge shall not instruct the jury that it is unsafe to find the accused guilty in the absence of corroboration'. 75 It is noteworthy that section 274 applies to other offences as well as sexual assault. corroboration warnings, they are 'in no sense inhibited from commenting upon the evidence and assisting the jury as to the weight that they should give it'.
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Where a corroboration warning is de jure abolished but de facto applied by trial judges continuing to comment on the lack of corroboration, the phrasing of such comments as a trial judge may deem appropriate could prejudice the complainant's testimony. Indeed, the problems attached to the requirement for corroboration warnings would be multiplied since in their absence judicial comment on corroboration would be very difficult to regulate. As Roberts and Zuckerman note, rules which appear clear and settled on their face, but which in practice are frequently circumvented without warning or explanation, produce only the illusion of certainty and predictability. 77 Thus, a straightforward prohibition of the use of corroboration warnings would represent a retrograde step and would not offer an improvement upon the current legal position.
In order to obviate the potential for trial judges to circumvent any abolition of the warning and to continue to refer to corroboration when directing the jury, a more absolutist approach to abolition of the corroboration warning could be taken. Legislation could expressly provide, in addition to the abolition of the warning, that judges may make absolutely no comment on corroboration in a sexual offence trial. This goes further than the first type of abolition by expressly forbidding not just the warning-type direction which is traditionally associated with corroboration but instead prohibiting a trial judge from making any reference to corroboration when directing the jury. In essence, this would forbid a trial judge from using his/her ability to comment on the evidence in order to raise any concerns which s/he has about the amount of corroboration in a case. Such a provision would avoid the shortcomings of abolition on its own. However, it raises two alternative difficulties. First, dictating that trial judges could never comment on the absence of corroboration in a sexual offence trial might be seen to unduly interfere with their discretion to direct the jury in any way they see fit. Thus, such a provision might be seen as a legislative encroachment upon judicial independence which would arguably contravene the rule of law. The second problem with this approach is that it could result in unfairness for defendants who were convicted in the absence of corroboration where the jury had not been warned about the potential dangers of such a conviction. This may result in a proliferation of appeals which are not desirable as they generate uncertainty and create doubts about the ability of trial judges to administer justice in sexual offence cases. 78 This would be an unwelcome outcome for both defendants and complainants alike.
The problems posed by the first two methods of abolition highlight the need for a nuanced approach. In this regard, a viable proposal has been suggested by Irish evidence scholar
McGrath who has argued that a prohibition on the provision of corroboration warnings should be in two parts:
The first part would prohibit the trial judge from warning the jury that it was dangerous to convict on the uncorroborated evidence of a sexual complainant or from making any other generalisations about such evidence. The second part would then contain a proviso that this prohibition did not interfere with the discretion of the trial judge to make such comment on the facts as the interests of justice required in the circumstances of the case.
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McGrath suggests that a provision like this offers 'a chance to lay to rest unacceptable and unwarranted generalisations'. 80 However at the same time, trial judges are allowed 'adequate scope to discharge their…duty to direct the jury so as to prevent any possible miscarriages of justice'. 81 In this way, the trend for warnings is abolished but the right to comment is retained and can be guided so as to ensure that it goes no further than is necessary.
This proposal avoids the problems posed by the first two approaches to abolition. While it sends a clear message that the corroboration warning is not to be used, the potential that a trial judge may need to comment on the lack of corroboration to protect defendant's rights is acknowledged and accommodated in the second stage of the prohibition. Of course, the formal retention of discretion even in the limited format proposed by McGrath still raises the problem that this element of flexibility will stymie the potential for change as it may be misinterpreted or misapplied by trial judges who will continue to comment on corroboration where this is not necessary. However, it is possible to bolster a provision along these lines to ensure that it is correctly applied. The first method of ensuring the provision achieves practical results is to set out in legislation that judicial comment on the evidence may only be given after the trial judge consults with defence and prosecution counsel. This would essentially place one of the requirements of the Makanjuola guidelines on a statutory footing. As stated earlier, the guidelines stipulate that where a question arises as to whether the judge should give a special warning in respect of a witness, it is desirable that the question be resolved by discussion with counsel in the absence of the jury before final speeches. 83 Such a procedure would fit within sexual offence trials where such voir dire procedures are already used in relation to the application for the admission of evidence of the complainant's sexual experience. 84 This procedural requirement would ensure that the need for comment on corroboration could be discussed fully by both prosecution and defendant and, if it is decided that comment is necessary, its terms could be agreed upon. Complainants 82 Above, n.61 at 30. 83 [1995] 3 All ER 730 at 733. 84 In English law, section 41 of the Youth Justice and Criminal Evidence Act 1999 provides that evidence of complainant's sexual experience cannot be admitted without leave of the trial judge. The application procedure involves a private hearing before the trial judge where the prosecution and defence counsel may make arguments regarding the admission of sexual experience evidence. The details of this procedure may be found in Part 36 of the Criminal Procedure Rules 2011. In Irish law, section 3 of the Criminal Law (Rape) Act 1981 (as amended) also provides that evidence of the complainant's sexual experience may not be admitted without the leave of the trial judge and a private hearing is also provided for in order to determine the outcome of a defence application for the admission of such evidence:
would be protected against unnecessary or inappropriately worded comment, thereby minimising any potential for prejudice and defendants would have the opportunity to make a case for comment where this is necessary in order to protect their fair trial rights, thereby minimising the potential for appeals.
The second means of supporting a reformed set of rules on corroboration would be the provision of bench book guidance which could provide direction on how best to word any comment on corroboration so as to avoid prejudice to complainants and, indeed, defendants.
Currently, in England, there is no specific bench book guidance on the use of corroboration warnings in sexual offence trials. Chapter nine of the Crown Court Bench Book deals with corroboration generally and reiterates the guidelines set down in R v Makanjuola but trial judges are not provided with any special guidance on how best to approach corroboration in sexual offence trials. 85 In Ireland, there is no equivalent to the English Crown Court Bench
Book. Thus, a bench book would need to be specially prepared. However, it is to be hoped that reform of this aspect of the Irish law on sexual offences would take place as part of a larger reform effort in the area and thus the guidance on corroboration could be included within a bench book which is created for general use in sexual offence trials.
The proposed bench book guidance should advise trial judges as to the appropriate use of their discretion to comment so as to minimise the ambiguity which currently surrounds this aspect of the law. The bench book should recommend when comment on corroboration might be appropriate, as well as suggesting appropriate phrasing such comment. The latter would minimise the possibility that trial judges might 'embroider' 86 their commentary with prejudicial statements about the risk of false allegations or other rape myths. This guidance will be an important step in ensuring that any judicial comment on the evidence is administered in a manner which does not unfairly prejudice the complainant's testimony.
The moderate form abolition suggested here represents a viable mechanism for reform of the rules in this area. The first part of the prohibition sends a very clear message that corroboration warnings are no longer a feature of sexual offence trials and, by implication, that sexual offence complainants are not to be treated as a suspect category of witness. At the same time, the second part of the prohibition allows sufficient flexibility for the provision of suitable comment on the evidence if this is necessary to protect the rights of defendants. A trial judge is free to comment on the available evidence in the same way as in any other trial, as long as this does not amount to a warning-type direction which casts doubt upon the complainant's credibility primarily on the basis of the type of crime that is involved. In this way, defendants are still protected but complainants are shielded from prejudice. The success of the provisions will be significantly bolstered by the procedural mechanism of the consultation between judge and counsel and bench book guidance which will ensure that trial judges approach the prohibition in an appropriately balanced manner.
Conclusion
The corroboration warning is almost a forgotten aspect of sexual offences law. Nevertheless, as the discussion here has shown, the uncertain rules in this area are capable of causing problems on both practical and principled levels. For this reason, the law in this area needs to be revisited. At the very least, research on the effects of the current rules is necessary.
Ultimately, however, it is likely that reform is required to ensure that the law in this area is no longer capable of prejudicing sexual offence complainants' testimony and classifying them as witnesses whose evidence should be judged with special care. The reform proposed here offers a nuanced means of eradicating the potential prejudice for complainants entailed in the current rules, without compromising the due process guarantees to which defendants are entitled. In this way, any vestige of the historic suspicion of sexual offence complainants is abdicated but defendants are still adequately protected from unjust conviction.
